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TREATY BETWEEN THE REPUBLIC OF INDIA AND AUSTRALIA
ON MUTUAL LEGAL ASSISTANCE IN CRIMINAL MATTERS

The Republic of India and Australia (hereinafter referred to as the
‘Contracting States’);’

‘| Desiring to make more effective the cooperation betwesn the two countries in

combating crimes, including offences related to terrorism, through mutual legal
assistance; '
Have agreed as follows:

\

‘ | i  ARTICLE1

‘SCOPE OF APPLICATION
1. Tﬁe Contracting States shali, in accordance with this Treaty, provide each

other with the widest measure of mutual legal assistance in criminal matters.

2. - Mutual legal assistance is any assistance given by the Requested State in

- respect of investigations, prosecutions or other proceedings in criminal matters

in the Requesting -State, irrespective of whether the assistance is sought or is to
be provided by a court or some other authority.

ARTICLE 2
DEFINITIONS
- For the purpose of this Treaty-
1.  Criminal matters means investigations, inquiries, trials or other

proceedings relating to statutory or commqn law offences, including those
relating to forfeiture, confiscation and restraint of property and imposition of
pecuniary penalties, in respect of such an offence.

2 Criminal matters shall include investigations, prosecutions or proceedings
relating to -offences concerning taxation, duties, customs, foreign exchange and
other revenue matters.

3.- Mutual legal assistance includes:-




(b) provision of information, documents and other recorcs;
(c)  location and identification of persons and objects;
{(d) execution of requests for search and seizure;

(e) measures to locaue restrain and forfeit the proceed° and mstrum\,nfn

une

(f)  seeking the consent of persons to be available to give evidence or to ar p
in investigations in the Requesting

taking of evidence and obtaining of statements of persons including
execution of letters rogatory; '
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g State and, where such persons an

custody, arranging for their temporary transfer to that Stats;

(g) service of documents, including judicial documents; and

(b) the execution in the Requested State of criminal Judgmems imposed 1 m

i 1

(h) other assitance consistent with the objects of this Treaiy which is¢
inconsistent with the laws of the Requested State. i
4. Mutual legal assistancé shall not inchude:- -
s - - ¥ 3
‘(a) the extradition of aizy person; %
' 2
i

" Requesting State except to the extent pe"mltfed by the law of;

: Requested State and this Tredcv and’

(c) the transfer of persons in custody to serve sentences.

ARTICLE 3
COMPATIBILITY WITH OTHER TREATIES

- This Treaty shall not derogate from obligations subsisiing between :
Contracting States whether pursuant to other Treaties or arrangements
otherwise nor prevent the Contracting States providing assistance to each ot
pursuant to other treaties or arrangements or otherwise.
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ARTICLE4 .
CENTRAL AUTHORITIES

!

1. The Central Authoritigs shall transmit and receive all requests for the

' purposés of this Treaty.

E 2. The Central Authority for Australia is the Attorney-General’s Department

and for the Republic of India is the Ministry of Home Afiairs. Either

- Contracting State shall notify the other of an; y change of its Central Authority.

3. The Central Authorities shall arrange for the prompt execution of such
requests. The Central Authorities may communicate with one another for the
purposes of this Treaty.

- ARTICLES
REFUSAL OR POSTPONEMENT OF ASSISTANCE

1 Assistance shail be refused if the request relates to the presecution of a
person for a military offence, which is not also an offence under the general
criminal law. :

é - .
2. . Assistance may be refused if the request relates to the prosecution of a.
person for an offence that is regarded by the Requested State as an offence of a
political character. For the purposes of this Treaty the following offences shall
not be regarded as offences of a political character:

(a) anoffence in respect of which the Contracting States have an obligation to
provide mutual legal assistance under a multilateral/international treaty or

convention to which both Contracting States are parties;

(b) an offence in respect of the taking or attempted taking of the life of a
Head of State, Head of Govemment, or a member of that person’s family;

(c) murder, culnab‘e homicide or manshughter

(d) an offence- involvlng firearms, explosives, incendiaries, destructive
' dev1ces or substances causing death, gnevous bodily harm or serious
' damage to ‘o*o“erty,



(e)
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4.

any other offence related to terrorism which at the time of the TEque

under the law of the Requested State, not to be regarded as an offenc
political character; or '

conspiracy or attempt to commit, or participation in any of the fores
offences.

Assistance may be refused if: .

the request relates to the prosecution of a person for an offence inre
of which the person has been tried and finally dealt with or pardoned;

the Requested State has substantial grounds to believe that the reque

~assistance has been made for the purpose of prosecuting a perso

account of that person’s race, sex, religion, nationality or poiulcal op
or that person’s position may be prejudiced for any of f those” 1gasons;

in the opinion of the Requested State, the ‘execution of the request v
impair its sovereignty, security, public order, essential public inter

prejudice the safety of any person; or

the request relates to the prosecution of a persen for an offence in re
of which the punishment which might be imposed on the person

- prevent the Requested State from complying under its domestic laws

‘The Requested State may consider grantmg assistance in the abser

| dual criminality.

5.

request would interfere
- proceedings in the Requested}State.

6.

Assi§tance may be postponed by the Requested State if execution
with an ongoing investigation, prosecution or

Before refusing a request for assistance or before postponin

eXecutlon of a request, the Requested State shall consider whether assi
may be provided subject to such conditions as it deems necessary.
Requesting State accepts assistance subject to those conditions, it shall c

with them.




— - ARTICLE 6
NG | CONTENTS OF REQUESTS

fence |

1. Requests for assistance shall include:

foregy & o ik .
g_‘ (a)  the purpose of the request and a description of the assistance sought;

(b) the name of the competent authority conducting t‘1e investigation or
proceedings to which the request relates;

in resy
o (c) a descr*pdon of the nature of the investigation, proseculon or

ed; !

A g proceedings, a summary of the facts an& a copy of the apphcqb;e laws;
‘equest] gtk .4. " : iy N .

peson (d) thedegree of eom;denhahty require and the reasons therefore;

:al opin . N Y oL . :

ons- (e) any time limit within which the request should be executed;

Jest Wo (D) detalls of any particular procedure or requirement that the Requestmw
‘nteres State wishes to be followed, including a statement as to whether swomn or

affirmed evidence or statements are required and a description of the
subject matter of the evidence or statements sought; and

> in resp| B

J—— | (g) the court order, if any, sought to be enforced and a statement to the effect
laws. |- that it is a final order.

T Z . Requests for assistance, to the extent necessary and msofar as possible,

-1. shall also include; .

ttion of (@) the identity, nationality and location of the person or persons wiho are the
n or of ‘ subject of, or who may have information relevant to, the investigation,

B prosecution or other proceeding; - '
poning { (b) . in the case of requests for the taking of evidence, search and seizure, or
f assistal the location, restraint or forfeiture of proceeds or instruments of crime, a
ary. If “statement indicating the basis for belief that ev1denee or proceeds may be
halll com| found in the Requested State;

(<) in the case of lending of exhibits, the current location of the exhibits in the
Requested State and an indication of the person or class of persons who
will have custody of the exhibits in the Requesting State, the place to
which the exhibit is to be removed, any tests to be conducted and the date

-, by which the exhibit will be returned;

- - 5




(d) information as to the allowances and expenses to which a perf
: appearing in the Requesting State will be entitled;

(e) in the case of making detained persons available, an indication of;
person or class of persons who will have custody during the transfer,
place to which the detained person is to be transferred and the proby
date of that person’s return; and '

() in the case of requests in respect of proceeds of crime or search §
seizure, a statement describing the basis of belief that the money,
property are the proceeds of crime or are liable for search and seizure. |

s If the Requested State considers that the information is not sufficien
enable the request to be executed, it may requesL additional information
enatﬂe the request to be dedlt with. ' '

ARTICLE 7
LAN GUAGE

1 Requests shall be submitted in the- Enghsh languaoe

2. Supporting documents, if not in the English language, shall
“accompanied by an English translation. '

- A ARTICLES ¢ .
EXECUTION OF REQUESTS

!
I

1. A request. for assistance may be in writ'mg However . in ﬁrgd_
circumstances a request may be made by any means capable of producin

written record under conditions allowing the Requested State to establ -

authenticity. In such cases the Requesting State shall confirm the request
writing promptly thereafter unless the Requested State agrees otherwise.

i
i

Z. Requests for assistance shall be executed promptly in accordance with!
law of the Requested State and, insofar as not prohibited by that law, m”
~manner specified by the Requesting State

3. The Requested: State may, upon request, inform the Requesting Staf¢
the date and place of execution of the request for assistance.

6
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4. The Requested State shall not refuse to execute a request on the ground of

bank secrecy. d

5. The Requested State shall promptly inform the Requesting State of its

decision not to comply in whole or in part with a request for assistance, or {0
postpone execution, and shall give reasons for that decision.

6. The Requested State may postpone the delivery of matetial requested if
such material is required for proceedings in respect of criminal or civil matters
in that State. The RGC{L\,Sted State shall upon request, provide certified copies
of documents.

7 The Requested State shall promptly inform the Requesting State of
circumstances, when they become known to the Requested State, which are

likely to cause a ezg nificant delay in resnonﬂmg to the request.

| ' ARTICLEY |
RETURN OF MATERIAL TO REQUESTED STATE

‘The Ceﬁtral Authority of the Requested State may require that the Central

* Authority of the Requesting State return any items, including documents and

records, furnished to it in execution of a request under this Treaty.

ARTICLE 10
CONFIDENTIALITY -

1. The Requesting State may require that the request, its contents, supporting
documents and any action taken pursuant to the request be kept confidential. If
the request cannot be executed without breaching the confidentiality
requirement, the Requested State shall so inform the Requesting State prior to

.executing the request and the latter shall then determine whether the request

should nevertheless be executed.

2 The Request'ing State, if so requested, shall keep the information and
evidence prov1ded by the Requested State confidential, except to the extent that
the evidence and information is needed for the investigation and proceeding
descrxbed. in the requsst.

3. The Requesting State shall not ‘disclose or use information or evidence
furnished for purposes other than those stated in the request, without the pI’lOI‘

~consent of the Requested State.,

7




\TICLE G. i

SERVICE OF DOCU\/ENTS e
1. The Requested State shall serve any document transmitted to it fy Z o
purpose of service. s
oy
2. A request to effect service of a document requzrrmt7 the appearance| (8)
person shall be made to the Requested State not less than forty five (45) ¢
before the date on which the appearance is required. In urgent cases,
Requested State may waive this requirement. ' ’ (b)
. ) o\
3. The Requested State may effect service of any document by mail or, 11
Requesting State so requests, in any other manner required by the law of 6
Requesting State which is not inconsistent with the law of the Requested Staf ﬂ'le 1
4, The Requested State shall return a proof of service in the manner requ rc'eq:;
by the Requesting State. 'If service cannot be effected, the Requesting § Orti
shall be so informed and advrsed of the reasons. ’ e
- ARTICLE 12
TAKING OF EVIDENCE
‘1. - Where a request is made for the purpose of a proceeding in relation f 1%
criminal matter in the Requesting State, the Requested State shall, upon requ O‘m}
- take - the evidence of witnesses, including from persons in custody, | =
transmission to the Requesting State. The Requesting State shall specify 5
“subject matter about which the person is to be exammed including s' .
questions to be asked ' irl*-) .

2. For the- purposes of this Treaty, the giving or taking of evidence le |

t

include the productron of documents records or other material.

3. Subject to the law of the Requested State, ofﬁcrals of the Requesting Sﬁ
and persons concerned in- the proceedings m the Requesting State mayl

permrtted to be present when evidence is taken in the Requested State and |

participate in the taking of such evrdence m the manner as may be snecrﬁed
the Requested State. |
4. Persons permitted to participate in the taking of evidence may sugf
questions to be put to the person whose evidence is to be taken. The Reques
State will. endeavour subject to its laws and procedures to arrange for |

8
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to it fol 5. A person who is required to give evidence in the Requested State under
all o
I this Article may decline to give evidence where either: ' v

(a) the law of the Requegsted State permits that wiiness to decline to give
evidence in similar ?u'cumstances in proceedings originating in the
Requested State; or

(b) . the law of the Requesting State permits that witness to d’-‘Cvme to give
- evidence in such proceedings in the Requesting State.

6. If any person claims that there is a right to decline to give e‘ndcme under
the law of the Requesting State, the Central Authority of that State shall, upon

‘request, provide a certificate to the Central Authority of the Requested State as

to the existence of that right. In the absence of evidence to the contrary, the
certificate shall provide sufficient evidence as to the existence of that right.

ARTICLE 13
OBTAINING OF STATEMENTS OF PERSONS

1. - The Requested State shall upon request, endeavour to obtain statements
of persons for the purpose of an investigation or proceeding in relation to a
crlm-nal matter in the Requystmg State. i
2. For the purposes of requests under this Article, the Requesting State shall
specify the subject matter about which it seeks statements from persons
including any questions which if seeks to put to the person.

- ARTICLE 14
AVAILABILITY OF PERSONS IN CUSTOD Y TO GIVE
EVIDENCE OR ASSIST ININV ESTIGATIONS

1. - Upon request, a person serving a sentence or otherwise held in custody in

‘the Requested State may be temporarily transferred to the Requesting State to

assist investigations or to give evidence, provided that the person consents.

2. When the person transierred is required to be kept in custody under the
law of the Requested Statg, the Requesting State shall hold that person in

’ B N




custody and shall return the person in custody at the conclusion of the execy
of the request. :

3. - Where the ReqLested State advises the Requesting State that

transferred person is no longer required to be held in custody, that person s

be set at liberty and” be treated as a person present in the Requesting §
pursuant to a request seeking that person’s attendance under Article 15.

ARTICLE 1S
AVAJLABILITY OF OTHER FERSONS TO GIVE
EVIDENCE OR AS SIST IN V ESTIGATIONS *

i

- 1. = The Requesting State may request the asszstance of the Requested §
i inviting a person o :

(a) appear as a witness in proceedings in relation to a criminai matter in
Reques‘ting State unless that‘person 'is the person charged; or

(b) vass1st mvestlgatlons in relation to a criminal matter in the Requesi
' State

2. The Requested State shall, if satisfied that satisfactory arrangements
that person’s security will be made by the Requesting State, invite the perso
consent to appear as a witness in proceedings or to assist in the investigatid
That person shall be informed of any expenses and allowances payable.

ARTICLE 16
SAFE CONDUCT

1. Subject to paragraph 2 where a person is in the Requestmg State pursu
to a request made under Artlcles 14 or 15:- - :'

(a) ~ that person shall not be detamed prosecuted or pumshed in ¢
Requesting State for any offence, nor be subject to any civil suit, beir
civil suit to which the person could not be subjected if the person were
in the Requesting State, in respect of any act or omission which precef
the person’s departure from the Requested State; and ;

(b) that persbn shall not, without that person’s consent, be requiréd to g}

evidence in any proceeding or to assist any investigation other than'
proceeding or investigation to which the request relates.
10 '
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‘2. . Paragraph 1 of this Article shall cease to apply if a person, being iree to
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1 left, has voluntarily returned.
person g

lesting §f

3. A person appearing in the Requesting State pursuant to a request made -
under Articles 14 or 15 shall be subject to the law of that State relating to.
contempt, perj ury and the maklng of false declarations.

4. Any persen who fails to appear in the Requesting State may not be
subjected to any sanction or compulsory measure in the Requested State.

ARTICLE 17
PROVISION OF PUBLICLY AVAILABLE DOCUMENTS
AND RECORDS
L. The Requested Staté’.shéﬂ provide copieé of publicly available documents
and records of Government departments and agencies. '

2.  The Requested State may Vprov‘ide 'copies of any official document or

‘record in the same manner and under the same conditions as such document or

record may be provided to its own law enforcement and judicial authorities.

ARTICLE 18
CERTIFECATION AND AUTHENTICATION

1. = Documents, records or objects transmitted pursuant to this Treaty shall
not require any form of authentication, excepL as requm*d by the Requesting
State. N i \ g

2. Insofar as not prohibitéd by the law of the Requested State, documents,
records or objects shall be provided in a form or accompanied by such
certification as may be specified by the Requesting State in order to make them
admissible according to the law of the Requesting State.




ARTICL 1%
SEARCH AND SEIZURE

1. The Requested State shall, in so far as its law permits, execute a reg
for search and seizure and delivery of material to the Requesting State.

=

2.  Search and seizure shall be conducted by the Requested State to the g
extent and under the same conditions as would apply to its own law enforcey
and judicial authorities in accordance with its laws. i

3. The Requested State shall provide such information as may be require;
the Requesting State concerning, but not limited to, the identity, condi
integrity and continuity of possession of the documents, records or Ob‘]f
seized and the circumstances of the seizure.’

4. The Requesting State shall observe any conditions imposed by
Requested State in relation to any seized material which is delivered to
Requesting -State.. Before imposing any such conditions, the Requested S
shall consult the Requestmg State. ' z

ARTICLE 20
- PROCEEDS AND INSTRUNIENTS OF CRIME - 's

1. The Requested State shall,.upon request, endeavour to ascertain whel;
any proceeds or instruments of crime are located within its jurisdiction and si|
notify the Requesting State of the results of its inquiries. - i

. 2. - Where pursuant to paragraph 1 suspected proceeds or instrurnents|
crime are found, the Requested State shall take such measures as are permil:
by its law to prevent any deahng in, transfer or disposal of, those suspec“é
proceeds or instruments of crime, pendmg a final determmatlon in respech
those proceeds by a court of the Requesting State. ,

3. The Requested State shall, to the extent pe_rmitted by its law, give effec
a final order forfeiting or confiscating the proceeds or instruments of cr
made by a court of the Requesting State.

4. - In the application of this Article, the rights of bona fide third parties :
be respected under the law of the Requested State.

T N
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5. Proceeds or instruments forfeited or confiscated pursuant to this Trealy
shall accrue to the: Requested State, unless otherwise agreed. -
* ARTICLE 21
REPRESENTATION AND EXPENSES
1. Unless otherw;se prov1de in ﬂ‘llS Treaty lhu Requested State shall make
all necessary arrangements for the representation of the Requesting State in any
proceedings arising out of a request for assistance and shall otherwise r@pleseht
the interests of the Requesting State. : <
v The Requested State shall meet the cost of executing the request for
assistance, except tnat the Requestmg State shall bear:-
(a) the expenses' associated with conveying any person to or from the territory
~ of the Requested State, and any fees, allowances or expenses payable to.
that person whilst in the Requesting State pursuant to a request under
Articles 14 or 15; :
(b) - the e*cpenses associated with -escortng officers conveymo a person
mcludmg a person in cust ody and ' -
(c) - the expenses assoéiate,d with the taking of evidence from the Requested
- State via video, sa’cellite or other technological means.
3. - Ifit becomes apparent that the execution of the request 1'equ1req expenses

of an exceptional nature, the Contracting States shall consult to determine the
terms and c0‘1d1t10ns under which the reques*ed ass1stance can be provided.

ARTICLE 22
CONSULTATI_ON

The Contracting States shall consult promptly, at the request of either,
concerning the interpretation, the application or the carrying out of this Treaty
either generally or in relation to a particular case. The Central Authorities may
also agree on such practical measures as may be necessary to facilitate the
implementation of this Treaty.- '




ARTICLE 23
ENTRY INTO FORCE AND TERMINATION

The Contracting States shall inform -each othsr in writing of £

Treaty. T
latter ccmmumcat}on

2. This Treaty shall apply to requests whether or not the relevant actsh =
omissions occurred prior to this Treaty entering into force. :

1’10 tice.

-

In witness whereof, the undersigned being duly authorized thereto by
respective Governments, have signed this Treaty. '

Done in duplicate at Canberra this the twenty third day of June, two thous

and eight, in English and Hindi, both texts being equally authentic. In case ; :
any divergence of interpretation, the English text shall prevail. " :

For the Government of the Tor the Government of
Rgpubiic\ef India i
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